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LEGAL SERVICES AND PROCEDURE 
INTRODUCTION 


On March 28, 1955, the Commission on ar of the Execu- 
tive Branch of the Government (the Hoover Commission) transmitted 
to Congress its Report on Legal Services and Procedure. On April 13, 
1955, this report was referred to the Committee on the Judiciary of the 
House of Representatives and this staff study of the report was then 
instituted. This staff study is designed to assist members of the 
House Judiciary Committee and Members of Congress in their analysis 
of the Hoover Commission report. 

The Commission Report on Legal Services and Procedure covers a 
very broad field. It relates in some degree to every agency and de- 
partment of the executive branch. The report discusses and makes 
recommendations on three major subjects—Legal Services, Represen- 
tation Before Agencies, and Legal Procedure. The first subject, 
Legal Services, relates to the work of civilian and military legal staffs 
in the executive branch. Among the 20 recommendations on this 
subject are recommendations for a career service for Government 
lawyers. The second subject, Representation Before Agencies, pre- 
sents eight recommendations designed to assure that representation 
before executive departments and agencies is properly conducted. 
The third subject, teed Procedure, deals primarily with the pro- 
cedural rules applicable to departments and agencies of the executive 
branch and intiolee among its 24 recommendations proposals for 
an Administrative Court of the United States and for a new method 
of - ttm hearing officers. 

The Hoover Commission was assisted by a Task Force on Legal 
Services and Procedure, which studied and made recommendations 
on the above three subjects. The Commission adopted, for the most 
part, the task-force recommendations on the first two subjects, Legal 
Services and Representation Before Agencies. However, as is indi- 
cated in Chairman Hoover’s letter of transmittal of the Commission 
report, the recommendations of the Commission do not necessarily 
coincide with all of those of the task force but include the results of 
independent investigation by the Commission’s staff and the experi- 
ence of the members of the Commission. As to the third subject, 
Legal Procedure, Chairman Hoover and Commissioners Brownell, 
Flemming, Hollister, Kennedy, and Mitchell did not vote for recom- 
mendations Nos. 29 to 48. These are 20 of the 24 recommendations 
on legal procedure in the report. Consequently that part of the 
report concerning legal procedure does not have the affirmative 
support of a majority of the members of the Hoover Commission. 
However, the above six Commissioners felt that because of the exten- 
sive work performed by the eminent task force, the recommendations 
should be forwarded to Congress but without Commission action upon 
them. In a separate statement Representative Clarence J. Brown, 
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from Ohio, a member of the Commission, indicated that it would be 
necessary for him to oppose some of the recommendations. Repre- 
sentative Chet Holifield, of California, also a member of the Com- 
mission, dissented from the Commission report and submitted a 
separate statement, specifying his reasons for disagreement. In 
general, Commissioner Holifield felt the Commission report too 
“legalistic’’ in its approach to problems of Government organization 
and management; that the recommendations would vest in the Office 
of Attorney General duties and prerogatives which he considers 
unnecessary and unwise; and that the recommendations would recast 
the administrative process in the image of the courts. 

The task force prepared legislative and administrative implemen- 
tation of their recommendations. The two primary legislative imple- 
mentations are a proposed Task Force Legal Services Act and a pro- 
posed Task Force Administrative Code. These task-force bills have 
been introduced in both the Senate and the House of Representatives.' 
The Commission report makes clear that the Commission does not 
endorse the legislation proposed by the task force.2 However, as 
was said, the Commission adopted, for the most part, the recom- 
mendations of the Task Force on Legal Services and Representation 
Before Agencies. This should be taken into consideration in any 
evaluation of the task-force legislative proposals on these subjects. 
Likewise the fact that the Hoover Commission failed to give majority 
approval to a large number of the task-force proposals on legal pro- 
cedure must be considered in evaluating the proposed Task Force 
Administrative Code. 

This staff study of the Hoover Commission report analyzes the 
recommendations of the Commission and provides Cheers mate- 
rial helpful to an understanding of the recommendations. The study 
indicates to what extent the recommendations are wholly or partly 
declaratory of existing law and to what extent changes in existing 
law are contemplated. There is particular reference to the Admin- 
istrative Procedure Act. Some of the background material provided 
by this study includes the history of bills introduced in previous Con- 
gresses which contained provisions similar to Hoover Commission 
recommendations, previous studies of the same subject matter such 
as the First Hoover Commission Report on the Independent Regu- 
latory Commissions and the Attorney General’s Committee on Admin- 
istrative Procedure and contemporary studies of the same area. such 
as President Eisenhower’s Conference on Administrative Procedure 
and the Commission on Intergovernmental Relations. Finally, where 
helpful, there are references to the report of the Task Force on Legal 
Services and Procedure and to the proposed Task Force Legal Services 
Act and the Task Force Administrative Code. 

8. aa tae Ademco Act: H. R. 7420, 8. 2502, S. 2527; Legal Services Act: H. R. 6115, H. R. 7421, 


8. 2540; Administrative Code: H. R, 6114, H. R. 7422, 8. 2504, 8. 2541. 
? Hoover Commission Report on Legal Services ‘and Procedure (1958), p. 51. 








PART I. LEGAL SERVICES 


The Hoover Commission recommendations for the improvement of 
legal services in the executive branch of the Government emphasize 
greater integration of such services. The Commission recommends 
that civilian legal services be more effectively coordinated by giving 
the Attorney General greater control of agency lawyers and that 
military legal services be more effectively coordinated through cen- 
tralization of authority ir the Department of Defense. According to 
the Commission, greater integration is necessary to remedy the 
fragmentation of legal services which results in a diversity of legal 
opinions and jurisdictional conflicts. 


REORGANIZATION AND INTEGRATION OF LEGAL Services, CrvILIaAN 
(Recommendations Nos. 1-4 and 6) 


To effect the integration of civilian legal services, the Commission 
makes the following recommendations: 

The Attorney General should be responsible for all litigation on 
behalf of the executive branch. Except where separation of functions 
is required, the legal staffs of all agencies should be integrated under 
the direction of a chief legal officer, who should consult from time to 
time with the Attorney General with the aim of coordinated activity. 
Where a diversity of legal opinions and jurisdictional conflicts arise 
among the agencies of the executive branch, the Attorney General 
should be authorized to arbitrate such differences. Finally, to reduce 
eit of legal services, the Commission recommends the 
following: 


Congress should review the justification for any existing legal staff not having 
been created by express statutory authority, and also such authority presently 
granted to those agencies having small legal staffs.* 

Presumably, the Commission concurs in the task-force report that 
in some of these agencies the small legal staffs should be eliminated and 
austne Department lawyers should furnish whatever legal advice is 
needed. 

The primary proposal of the Hoover Commission to remedy frag- 
mentation of legal services is the centralization of responsibility for all 
agency litigation in the Attorney General. It is not clear whether this 
is to apply only to future legislation creating new agencies or whether 
the Commission believes that Congress should divest agencies of exist- 
ing authority to conduct litigation and transfer it to the Attorney 
General. If the latter is intended, it involves a significant shakeup of 
existing law-enforcement processes. For example, on the appellate 
level, of the 659 cases commenced in the United States-courts of 
enpesls in 1954, involving Federal boards and commissions, more than 
half were conducted for the agencies by agency lawyers. These 
include the National Labor Relations Board, represented by agency 


3 Hoover Commission Report on Legal Services and Procedure (1955), p. 3. 
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lawyers, which was involved in 294 cases; the Federal Power Com- 
mission, also represented by agency lawyers, involved in 15 cases; and 
the Federal Trade Commission, involved in 11 cases. The Federal 
Communications Commission, represented by both agency and Justice 
Department lawyers, was involved in 34 cases. On the other hand, a 
substantial number of the 659 cases were handled for the United States 
by Justice Department lawyers. For example, 271 cases came from 
the Tax Court of the United States. These cases were handled by 
Justice Department lawyers in the courts of appeals. The Hoover 
Commission would have all agency litigation handled in much the same 
manner as tax litigation is now cared for. Therefore, in evaluating 
this recommendation as a basic means of securing coordinated activity, 
the following excerpt from the task-force report on the current handling 
of tax litigation is relevant. 

The Congress has taken note of conflicts arising out of the dual 
jurisdiction of the Department of Justice and the Department of the 
Treasury in tax matters. The Subcommittee on Administration of 
the Internal Revenue Laws of the House Ways and Means Committee 
has criticized: 

* * * duplication of effort between the Office of Chief Counsel! [Internal 
Revenue Service] and the Tax Division [Department of Justice] in every activity 
in which the Tax Division engages. The consequent delays both prejudice the 
Government’s chances of litigation and impose undue burdens on the taxpayer. 
The waste of manpower reduces the number of cases which the Government can 
litigate. Effective coordination of tax policy is not being achieved. Immediate 
and drastic remedies are clearly required. Report on Internal Revenue Investi- 
gation 19 (1953). 

The task force made no recommendation that the Attorney General 
have responsibility for all agency litigation. It emphasized that 
fragmentation of legal services is increased when agencies appoint 
lawyers without express congressional authorization. The Com- 
mission concurs in this. It should be noted that Representative 
Chet Holifield from California, a member of the Commission, indi- 
cates in his dissent that this fear seems misplaced. He feels that 
either general legislative authority to employ necessary personnel or 
recurring appropriations for legal as well as other staffs establishes 
the validity of these legal staff appointments. 

In addition, the Commission concludes that many small legal 
staffs, whether expressly authorized or not, lack professional inde- 

endence and competence. The task force indicated that small 
foal staffs do not lend themselves to “efficient professional integra- 
tion and supervision by general counsel’”’ and ‘“‘duplicate problems of 
personnel and administration.” Again it should be noted that Repre- 
sentative Holifield impliedly disagrees with these findings and con- 
clusions. 

The Commission also recommends that the legal staff of each agency 
be integrated under the supervision of a chief legal officer. The Com- 
mission points out that this should be done so as not to interfere with 
existing line and staff organizations. It would not apply, however, to 
those regulatory agencies requiring small independent staffs to advise 
and assist members exercising quasi-judicial functions. It is also 
proposed that the Department of Justice be reorganized to effect a 
separation of its legal administrative functions from its litigation 
functions. 


4 Hoover Commission Task Force Report on Legal Services and Procedure (1955), p. 63. 
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Further means recommended by the task foree and generally con- 
curred in by the Commission to prevent diversity of opinion and 
jurisdictional conflicts were conferences of the chief legal officers of 
the agencies with the Attorney General and a system by which inter- 
agency legal disputes not informally settled could be referred to the 
Attorney General for arbitration. Adoption of this arbitration system 
would be voluntary with the agencies. The Attorney General, 
assisted by the Office of Legal Counsel in the Department of Justice, 
would afford all agencies concerned an opportunity to be heard. The 
Attorney General’s decision would be binding upon all departments 
and agencies involved. The Attorney General could certify any such 
matter to the courts as the national interest dictated. 

Title I of the Task Force Legal Services Act embodies the task- 
force recommendations on integration of civilian legal services. As 
was indicated, these task-force proposals were adopted with some 
variations by the Commission. 

In discussing this problem of diversity of legal opinions, the task 
force cited nine court cases arising out of con icting interpretations 
put on statutes by different agencies. Presumably these are typical 
of the types of conflicts which would be remedied out of court by the 
Attorney General’s intervention. It should be observed that in all 
of these cases private parties were involved so that, even with an 
arbitration system as proposed, the courts might be invoked to ulti- 
mately settle the problems. Furthermore, not only were private par- 
ties involved but also, to indicate the complexities of the issue, in 
many of the cases requiring a decision of the Supreme Court for final 
settlement, Justices of the Supreme Court of the United States dis- 
agreed and dissented. This not only establishes that there was merit 
in the position taken by agencies on either side of the question, but 
it also establishes the fact that the settlement of these legal disputes 
often involves questions of extreme difficulty even for those engaged 
daily in the judicial solution of legal questions. However, it is clear 
that Congress is of the opinion that such differences between agencies 
should be informally worked out if possible. In the past, Congress 
itself has urged this in reports and hearings. The question is whether 
there should be legislation, as recommended, isqntdlion a more formal 
procedure by which the Attorney General would settle many such 
disputes. This would be in addition to the present procedures which 
include surveillance by Congress of agency conduct, the solicitation 
of purely voluntary opinions from the Attorney General and informal 
consultation among the agencies. 

The philosophy underlying the Commission’s proposals for greater 
integration of agency legal services is well stated on page 4 of the 
Commission report. 

Executive departments and agencies are not constitutionally independent one 
of another, and should not be so in practice. Rather, their function as integral 
parts of one executive branch must be made clear. To clarify the position of 
legal services in the executive branch, there must be greater unity of approach, 
method, and result in the performance of such services. 

However, this basic premise of the Commission must be carefully 
analyzed in its application to independent regulatory agencies. It 
must be remembered that the independent regulatory agencies were 
established to energetically and independently enforce legislatively 
determined policies. The first Hoover Commission clearly recognized 
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the independent nature of these regulatory agencies.’ Their status 
in this regard is basically different from that of an executive depart- 
ment and this difference is relevant to the proposals which would 
give greater control over agency lawyers and agency legal matters 
to the Attorney General. 


VETERANS’ ADMINISTRATION GUARDIANSHIP SERVICE 
(Recommendation No. 5) 


The Commission recommends that the Veterans’ Administration 
Guardianship Service be largely confined to the few States which 
have not substantially adopted the Uniform Veterans Guardianshi 
Act. It was the view of the task force that the original need for suc 
a service has largely been obviated by improved State-guardiansbip 
procedures. Representative Holifield of the Commission disagrees 
with this conclusion although he recognizes the possibility of reducing 
the number of legal personnel presently engaged in the service. 


INTEGRATION OF LEGAL STaAFFS—DEFENSE 
(Recommendations Nos. 7-10 and 18-20) 


The Hoover Commission found the same problems of nonintegrated 
legal services in the defense establishments as in other departments and 
agencies and made rather specific recommendations for their solution. 
The Commission’s key recommendation is that the General Counsel 
of the Department of Defense provide all legal services for the Secre- 
tary of Defense and that he exercise supervision over, and be respon- 
sible for, all legal services in the Department of Defense and the three 
military departments. In addition the Commission recommends the 
establishment of a Legal Coordinating Committee, consisting of the 
General Counsel of the Department of Defense and of the three mili- 
tary departments and the Judge Advocate General of the departments 
and the creation of a Civilian Legal Personnel Committee. It is also 
recommended that the General Counsel of each department have final 
authority over all legal services within each department including 
supervision over the legal functions of the Judge Advocate General. 
However, the Judge Advocate General weuld have primary responsi- 
bility for military justice and military affairs. To improve morale in 
the Navy legal service the Commission recommends a higher status for 
the Navy Judge Advocate General’s organization and to effect econ- 
omies it is recommended that legal education of the military at 
Government expense be sharply curtailed and that there be consolida- 
tion and improvement of the departments’ schools of military justice. 

The problem of coordinating defense legal services is one of the 
many problems attending urification of the Armed Forces. The 
centralization of responsibility in the General Counsel of the Depart- 
ment of Defense for the coordination of defense legal services has been 
xoonenined as the key to such effective coordination. For example, the 
Rockefeller Committee on Department of Defense organization made 
such a recommendation in its report of April 11, 1953. Also, Reorgan- 
ization Plan No. 6 of July 1953 provided that the General Counsel of 


§ First Hoover Commission Report on Regulatory Agencies (1949), p. 16. 
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the Department of Defense be the chief legal officer of the entire De- 
partment. The Hoover Commission recommendations have the same 
goal as these, that is, greater coordination and integration of military 
egal services. However, the Hoover Commission recommendations 
are much more detailed in specifying the means by which this goal 
should be achieved. Title III of the Task Force Legal Services Act 

rovides, in substance, those legislative measures which would bring 
into being the program for integration of defense legal services recom- 
mended by the Hoover Commission. 


LeG@auL CAREER SERVICES 


(Recommendations Nos. 11—17) 


The Hoover Commission recommends the reinstitution of a career 
service for Government lawyers to be administered not by the Civil 
Service Commission but by an Office of Legal Services and Procedure 
in the Department of Justice. The Hoover Commission believes 
that appointments of lawyers to the executive departments and 
agencies should be from a register maintained by the Office of Legal 
Services and Procedure. There should be centralization of law-student 
recruitment in this Office and provision for lateral entry into the Fed- 
eral services by more experienced lawyers. A simplified attorney- 
classification system should be adopted. There should be a grade of 
senior attorney with compensation up to $17,500, and all other 
attorneys should be classified in five grades, with compensation 
ranging from $4,205 to $11,800. After a 3-year probationary period, 
lawyers should have tenure and be removable only under Lloyd. 
LaFollette Act procedures. As to performance rating and veterans’ 
preferences, the Commission believes that its recommendations 
on personnel and civil service generally should apply to attorneys. 
These recommendations called for revision of performance rating and 
veterans’ preferences.’ Finally, full-time Government lawyers should 
engage in very limited outside | so as not to interfere with their 
Government work. 

The question of some kind of career-merit status for Government 
lawyers is not a new one. In 1938 President Roosevelt covered into 
the Classified Civil Service many attorney positions along with a 
multitude of other posts. However, about 7 months thereafter, on 
January 31, 1939, this action as to lawyers and other professional, 
administrative, and technical positions was suspended and a com- 
mittee was appointed to study the question. This committee, under 
the chairmanship of Supreme Court Justice Stanley Reed, made an 
extensive study and in 1941 made a detailed report to the President. 
The committee recommended the inclusion in the then existing com- 
petitive civil service of practically all nonlegal positions under study. 
As to lawyers, the committee was agreed that there should be some 
kind of a career-merit system but that the system should differ from 

6 The Hoover Commission Task Force on Personnel and Civil Service also recommended a career-merit 
system for lawyers to be administered either by the Civil Service Commission or by an independent Board of 
ding to the World War II system. 


rs, ; 
he Task Forse Legal Senview Act provides for a legal career service along much the same lines as that 
Commission. These task-force bills are now pending before Congress. See foot- 


note 1. 
oe aT on Organization of the Executive Branch of the Government, Personnel and Civil Service 
» Dp. 4, 73. 
8 Executive Order No. 7916, June 24, 1938. 
* Executive Order No. 8044, January 31, 1939. 
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the then existing competitive civil service. Alternative career- 
merit plans were reported by the committee because of the division 
of opinion among the members. The plan adopted by President 
Roosevelt, which was designated as Plan A, vested in a Board of 
Legal Examiners the responsibility for developing a career service for 
Government lawyers and was promulgated by Executive Order No. 
8743 on April 23, 1941. The alternative Plan B offered by the Reed 
committee recommended Civil Service Commission control of a 
career service for Government lawyers. 

It will be noted that both the plan adopted and put into effect by 
President Roosevelt and the plan now recommended by the Hoover 
Commission envision a career-merit system for lawyers outside of 
Civil Service Commission control. The Roosevelt plan called for an 
independent Board of Legal Examiners who would be assisted by 
personnel of the Civil Service Commission. The Hoover Commis- 
sion would lodge responsibility in an Office of Legal Services and 
Procedure in the Department of Justice. 

The World War II Federal civil-service program for lawyers was 
short-lived. A rider to the Independent Offices Appropriation Act of 
1944, enacted June 26, 1943, cut off funds for the Board of Legal 
Examiners."° Whereupon President Roosevelt ordered the Civil 
Service Commission to take over the career-merit system for lawyers." 
At the same time, Congress had under consideration a bill (H. R. 1025, 
78th Cong.), introduced by Congressman Ramspeck, to give congres- 
sional sanction to the Board of Legal Examiners. The bill passed 
the House but did not pass the Senate. Finally, Congress killed the 
career-merit program for Government lawyers by a rider to the 
Independent Offices Appropriation Act for 1945, denying the use of 
funds by the Civil Service Commission for administration of the 
program.” This prohibition has been continued every year since. 
Accordingly, President Truman’s Executive Order of February 24, 
1947, indicated that appointments to all attorneys’ positions in the 
entire executive branch were removed from civil-service-examination 
requirements and attorneys’ positions were placed on schedule A.” 
This is the present situation which the Hoover Commission recom- 
mendation would change. 

10 §7 Stat. 173, Public Law 90, 78th Cong. 

11 Executive Order 9358, July 1, 1943. 


12 58 Stat. 364, Public Law 358, 78th Cong. st 
% Executive Order 9830, February 24, 1947; 5 C. F. R. sec. 6.101 (d) (1949 edition). 











PART II. REPRESENTATION BEFORE AGENCIES 
(Recommendations Nos. 21-28) 


Commission recommendations 21-28 concern representation before 
agencies. Most of these are general hortatory propositions. For 
example, recommendation No. 22 states: 

No person should be permitted to represent any public or private person, party, 
or organization, including the United States or any administrative agency thereof, 
before any agency of the executive branch unless he is qualified to do so as to 
character and competence; and no person who is not an attorney at law should 
be permitted to engage in the practice of law. 

The Commission urges the agencies and courts to energetically 
implement this policy. Other recommendations call for legislative 
action. For example, recommendation No. 21 would give an ex- 
panded statutory right to be accompanied by counsel to persons 
required or entitled to appear before agencies. Recommendation 
No. 23 expressly calls for statutory minimum standards of conduct, 
and recommendation No. 24 urges a uniform rule on conflicts of 
interest presumably to be legislatively established. Recommendation 
No. 25 would establish a statutory rule by which all lawyers would be 
automatically entitled to practice before any agency by filing a state- 
ment with the agency indicating membership in good standing at the 
bar. And recommendation No. 26 would establish a Federal Griev- 
ance Committee to exercise disciplinary control of lawyers practicing 
before agencies. 

Many of these Hoover Commission recommendations have been the 
subject of prior legislative proposals and have received the consider- 
ation of the House Judiciary Committee on a number of previous 
occasions. As the Judiciary Committee report on the Administrative 
Practitioners Act in the 81st Congress indicated: “ 

Legislation has for years been proposed in the Congress on the subject of 

admissions to practice before administrative agencies. Some 20 bills have been 
introduced in recent years. 
When the Administrative Procedure Act was before the House in 
1946, it was proposed that it should contain something on the subject. 
However, Congress decided against this. Since then legislation deal- 
ing with particular aspects of representation before agencies as well as 
legislation with the overall approach of the Administrative Practi- 
tioners Act has been before the House Judiciary Committee. 

Section 6 (a) of the Administrative Procedure Act gives to every 
party in, and any person compelled to appear at, proceedings subject 
to the act, the right to be accompanied by counsel. To the extent 
that recommendation No. 21 of the Hoover Commission urges a right 
to counsel for persons required to appear, it is declaratory of existing 
law. However, the Hoover Commission would expand this right to 
have counsel in appearances before agencies. The Commission recom- 
mends that any person entitled to participate in any agency proceed- 


“4H. Rept. No. 2488, 81st Cong., 2d sess., p. 1, 1950. 
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ing, even though not a party or not compelled to attend, have the 
right to counsel. The task force made a similar recommendation. 
In support of its recommendation the task force states that section 
6 (a) of the Administrative Procedure Act was intended by Congress 
to afford such a right to be accompanied by counsel to other than 
parties or persons compelled to appear. The task force takes the posi- 
tion that the agencies and the courts have thwarted such congressional 
intent by placing an erroneously limited interpretation on the section. 
However, the task-force report gives no indication of the basis for the 
conclusion that Congress intended the task-force interpretation rather 
than the interpretation of the agencies and the courts. The plain 
meaning of the statute strongly supports the position of the agencies 
and the courts, and the task force cites nothing in the legislative 
history indicating that a different meaning was intended. 

The task force states that the Internal Revenue Service has fol- 
lowed a policy on this point contrary to that intended by Congress, 
and cites Torras v. Stradely (103 F. Soe 737 (N. D. Ga. 1951)) and 
United States v. Smith (87 F. Supp. 293 (D. Conn. 1949)). In these 
cases the courts upheld the policies of the Service by which attorneys 
for the taxpayer were excluded from investigation of witnesses. The 
taxpayer’s attorney sought admittance to the interrogation on the 
grounds that he was also serving as counsel for the witness. Assuming, 
arguendo, that the task-force interpretation of section 6 (a) is the one 
intended by Congress, it does not follow that the policy of the Internal 
Revenue Service is in violation thereof. The Service does not preclude 
the witness from selecting any other attorneys for assistance at the 
investigation. It merely excludes taxpayer’s counsel from the inter- 
rogation of a witness about the taxpayer’s affairs. The Smith case 
clearly indicates that a witness who is required to appear at an in- 
vestigation has a right, under section 6 (a) to be scotoapenie’ and 
advised by counsel other than the taxpayer’s lawyer. The Torras 
case, although a bit less clear, indicates substantial the same thing. 
There is no indication that the policy of the Internal Revenue Service 
would be any different if the recommendations of the task force and 
the Commission were to prevail. 

The task force also cites the Code of Indian Tribal Offenses," as an 
example of a denial of full right of representation under the Adminis- 
trative Procedure Act. The task force states that an Indian tried 
before a special administrative court of the Department of the Inte- 
rior is not given the same right to legal representation which he would 
have were he tried in a State or Federal court of criminal jurisdiction, 
and cites a Department of Interior regulation prohibiting professional 
attorneys from practicing in courts of Indian offenses. 

But administrative action with respect to Indian affairs would 
seem to be a special situation. Whether rightly or wrongly, our Na- 
tion has traditionally followed a policy most kindly described as 
paternalistic in general relations with the Indian tribes. Indian 
tribes have been set apart by our laws and regulations. In particular, 
the special administrative court of the Department of the Interior 
is an aspect of this apartness as well as deference to the mores of the 
Indians. First, it is very important to note that the only defendants 
over whom these administrative courts have jurisdiction are Indians 
who commit certain crimes on the reservation. Second, the judges 


1525 C. F. R. sec. 161.9 and 161.9.C. A. (1949). 
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of these courts must be members of the Indian tribe under the juris- 
diction of said court. Third, in the very section which prohibits 
professional attorneys from appearing in the courts of Indian offenses, 
the defendant is expressly given the right to be represented by a 
member of his tribe. Whether rightly or wrongly, the Department 
of the Interior eugenantly feels either that it makes for better rela- 
tions to restrict the personnel of the courts of Indian offenses to 
Indians, or that Indians can get a fairer trial if represented by fellow 
tribesmen. As a matter of fact, the tribal council may if it wishes 
authorize professional attorneys to be members of the bar of the 
court of Indian offenses and then represent Indian defendants." 
It is apparent that the prohibition of professional attorneys in the 
court of Indian offenses stems more from a policy of leaving tribal 
offenses largely to the Indians than from any desire to avoid the 
requirements of the Administrative Procedure Act. 

n recommendation No. 23 the Commission calls for the enactment 
of statutory minimum standards of conduct patterned after the 
present regulations on this subject of the Interstate Commerce Com- 
mission and the Department of the Treasury. At the time of the 
Hoover Commission Report the Interstate Commerce Commission 
rule was as follows: “ 

The Commission may, in its discretion, deny admission, censure, suspend, or 
disbar any person who, it finds, does not possess the requisite qualifications to 
represent others, or is lacking in character, integrity, or proper professional 
conduct. Any person who has been admitted to practice may suspended or 
disbarred only after he is afforded an opportunity to be heard. 

These standards of conduct are in addition to requirements for 
admission to the Interstate Commerce Commission register of prac- 
titioners and the practitioners’ oath. 

Treasury Department standards of conduct are more detailed.” 
Many are applicable only to situations concerning the practice of tax 
law and would be inappropriate as general statutory standards of 
conduct for all agencies. The task force recommends that at least 
the following five minimum standards of conduct should be prescribed 
by statute: 

Prohibitions on— 

(1) Directly or indirectly soliciting clients; 

(2) Advertising a representative’s attainments or services in 
regard to representing others before any agency; 

(3) Attempting improperly to influence the judgment of any 
aprncy by enlisting the support of public officials, by suggestion 
of political or personal reprisal, by the use of threats, false accu- 
sations, or duress, by the offer of any special inducement or prom- 
ise of advantage, or by the bestowing of any right or favor or 
other thing of value; 

(4) Communicating privately with any agency or any repre- 
sentative thereof with respect to the merits of any pending case, 
action or proceeding, without notice to his adversary; and 

(5) Engaging in improper or indecorous conduct in the presence 
of a presiding officer. 


Section 601 (a) of the Administrative Code proposed by the task 
force embodies these minimum standards of conduct. Such a statu- 
tory provision would in no way derogate from the agencies’ authority 
to adopt more specific regulations. 

16 25 ©. F. R. sec. 161.5 (1949) 


17 49 C. F. R. sec. 1.3 (1949). This rule has been changed. 
18 31 C. F. R. secs. 10.1-10.13. 
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For many years proposals to establish statutory standards of con- 
duct on the part of practitioners before agencies have been considered 
by the Judiciary Committee of the House of Representatives. In the 
80th Congress hearings were held on the Administrative Practitioners 
Act.’ An amended bill (H. R. 8201) was favorably reported by the 
Judiciary Committee to the House of Representatives in the 81st 
Congress. No further action was taken, however. The reported bill 
prohibited solicitation of clients and authorized agencies to adopt 
further standards of conduct. A similar proposal (H. R. 3097) was 
introduced in the 82d Congress, but no action was taken on it. 

The Commission recommends a uniform rule on conflicts of interest, 
barring former employees from representing any persons in matters 
which they personally dealt with or gained material information about 
while so employed. At present, of course, title 18, United States 
Code, section 284, disqualifies former agency personnel from repre- 
senting anyone in connection with claims against the Government, if 
the claim involves subject matter they dealt with while employed by 
the Government. This statutory provision applies only to claims, 
however. The task force found that as to matters other than claims 
there is a great lack of uniformity in the conflicts of interest provisions 
applicable to the various agencies. ‘There is no general statutory pro- 
sion. Some agencies by regulation bar former employees from appear- 
ing before them at any future time in any matter about which they 
dealt while with the agency; others bar such former employees for 
periods of anywhere from 6 months to 2 years after leaving the agency. 
However, as far as lawyers are concerned, the problem is dealt with by 
Canon 36 of the American Bar Association Canons of Professional 
Ethics. By it a lawyer is barred from accepting private employment 
in connection with any matter that he has investigated or passed upon 
while employed by the Federal Government. However, other former 
agency employees—engineers, accountants, and other nonlawyers— 
are bound by no such uniform provision. As to them, the varying 
agency provisions apply. The task force urges that a uniform statu- 
tory rule be adopted, applicable to all employees, to bring uniformity 
in the matter and to remedy this discrimination between lawyers and 
nonlawyers. 

Conflicts of interest legislation has been before the Judiciary 
Committee of the House of Representatives for many years.  Pro- 
posals similar to the Hoover Commission recommendations have been 
introducted by Representative Keating, of New York, in the 83d ” and 
84th ?* Congresses. In the 8ist Congress, the House Judiciary 
Committee favorably reported to the House the Administrative 
Practitioners Act (H. R. 8201). One section of that act prohibited 
former agency personnel from representing parties before the agencies 
in matters dealt with while they were with the agency. This disability 
applied only for 2 years following public service. There also have 
been conflict of interest proposals of a more sweeping nature before 
the committee. For example, presently under consideration is H. R. 
797, which would prohibit employment of any kind of former personnel 
of an agency by persons regulated in any way by that agency. Similar 

1 Hearings on Practice Before Government Agencies, H. R. 2657, 80th Cong., 1947-48, 


20H. R. 7738. 
21H. R. 784, 





| 
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roposals have been before the House Judiciary Committee in previous 

‘ongresses.2 There was no action on these bills. 

The Commission recommends that any lawyer be permitted to 
appear before an agency by filing a statement with the agency that 
he is a member in good standing at the bar. At present, special 
additional requirements are specified by some agencies, such as the 
Patent Office and the Treasury Department. The Commission feels 
that such special requirements should not apply to members in good 
standing at the bar. Legislative proposals similar to this have oa 
before Congress for many years.** The Administrative Procedure 
Act leaves authority in the agency to regulate admissions to practice 
before them. A floor amendment to the Administrative Procedure 
Act offered by Representative Estes Kefauver of Tennessee to prevent 
agencies from making special requirements for laywers was rejected.** 

The Commission recognizes a particular disciplinary problem as to 
members of State bars who practice before Federal agencies but who 
are not members of the District of Columbia bar. As a practical 
matter, such lawyers are free of supervision by their State bars and 
beyond the jurisdiction of the District of Cohumbia bar, since they are 
not members thereof. To supervise such lawyers the Commission 
recommends the creation of a Federal Grievance Committee, coupled 
with a grant of power to each agency to suspend any lawyer from 
practice for up to one year. 

Finally, the Commission recommends tighter disciplinary control 
by the agencies over nonlawyers who practice before them. Legis- 
lative proposals on this subject have previously been presented to the 
House Judiciary Committee, particularly the Administrative Practi- 
tioners Act presented in the 80th, 81st, and 82d Congresses. ‘Title V1 
of the Task Force Administrative Code embodies the substance of the 
foregoing recommendations on appearance and representation. 

The Beover Commission report gives particular emphasis to the 
problem of accountants who practice before the Treasury Depart- 
ment. The Commission recommends that certified public accountants 
be permitted to handle tax returns prepared by them through the 
Appellate Division of the Internal Revenue Service and public 
accountants be permitted to deal with tax returns they prepare through 
the group supervisor level of the Internal Revenue Service. The 
Service now requires public accountants to pass an examination 
before they may conduct such negotiations. The Commission sees 
no necessity for such examinations. However, at present some 
accountants are permitted to represent taxpayers beyond the Appel- 
late Division of the Service into the Tax Court. It is clear that the 
Commission would authorize no additional accountants to engage in 
such representation. The task force made the same recommendations 
as the Commission on this point except that as to accountants pres- 
ently authorized to practice before the Tax Court a suitable “‘grand- 
father’’ clause was recommended. It is not clear whether the Com- 
mission favors such a “grandfather” clause. 

22 83d Cong., H. R. 990; 82d Cong., H. R. 405, and 8ist Cong., H. R. 9811. 

23 Representative Keating from New York introduced H. R. 778 in the 84th Cong. In the 83d Cong., 
H. R, 485, H. R. 1744, and H. R. 2117 were tabled by the Judiciary Committee. Previous legislation 
includes: 82d Cong., H. R. 2180, H. R. 4307, H. R. 5772; 80th Cong., H. R. 2657, on which hearings were 
held; 79th Cong., H. R. 1387, sec. 105 (c) of H. R. 1206, H. R. 643, sec. 5 (g) of H. R. 339, S. 740, S. 572, S. 92; 


78th Cong., H. R. 5277, H. R. 5237, H. R. 4470, H. R. 2323. 
*§. Doc. No. 248, Administrative Procedure— Legislative History, 79th Cong., 2d sess., pp. 401-405 (1946). 
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PART Ill. LEGAL PROCEDURE 


Recommendations No. 29 through 48, concerning administrative 
procedure, failed to receive the affirmative vote of a majority of the 
Hoover Commission. Chairman Hoover and Commissioners Brownell 
Flemming, Hollister, Kennedy, and Mitchell did not vote for these 
recommendations because of their “‘possible consequences” and pos- 
sible increase in the expenditures of the Government. However, 
these six members of the Commission felt the recommendations should 
be forwarded to the Congress anyway. Commissioner Holified dis- 
sented from much of the Report on Legal Services and Procedure 
including these recommendations on legal procedure. Commissioner 
Farley voted in favor of adopting the recommendations on legal pro- 
cedure but specified his disagreement with four of them. Thus the 
recommendations on legal procedure do not have the affirmative 
approval of a majority of the Hoover Commission. 

The task force prepared a proposed Administrative Code. Titles 
I and II of this Task Force Code deal with administrative procedure. 
On page 51 of the Commission report the following statement appears 


It should be understood that the Commission does not endorse the legislation 
proposed by the task force. 


DUPLICATING AND OVERLAPPING JURISDICTION OF AGENCIES 
(Recommendation No. 29) 


The Hoover Commission report recommends that Congress maintain 
a continuing ‘examination of the jurisdictional boundary lines of 
regulatory authority to avoid as much duplication and overlapping 
as is possible. The task force found duplication and overlapping 
(1) between Federal and State regulation and (2) between Federal 
agencies whose general regulatory activities led them at times into 
matters also subject to regulation by other Federal agencies. The 
Commission recommends that where duplication and overlapping 
exist, Congress (1), subject to constitutional responsibilities, relin- 
quish Federal jurisdiction to State agencies which meet reasonable 
standards of regulation and (2) restrict the authority of Federal 
agencies over the same subject to a single agency, or combine agencies 
into commissions with sections to perform special regulatory functions. 

It is difficult to determine the precise intention of the Commission 
report in its recommendation concerning relinquishment of jurisdic- 
tion by Federal agencies to State agencies. It is inconceivable that 
the report intends the withdrawal of Federal participation in the 
thousands of areas in which there now exists Federal-State-local 
cooperation. The task force of the Hoover Commission made a 
similar recommendation * and its more detailed explanation may 
25 Recommendation No, 23, Hoover Commission Task Force Report on Legal Services and Procedure 
(1955), pp. 113-114 
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shed light on the Commission’s intention. Although not perfectly 
clear, it seems evident that the task force intended a partial, rather 
than complete, withdrawal of Federal jurisdiction in many areas. 
Presumably, this is the position of the Commission. The task 
force cites power regulation and food and drug regulation as examples 
of objectionable Federal-State overlapping and calls for withdrawal 
of Federal regulation in those areas where State regulation is effective. 
Other areas of possible Federal withdrawal, according to the task 
force, are labor relations, telephone communication, and atomic 
energy. 

It is worthy of note that in June 1955 the Commission on Intergov- 
ernmental Relations completed an exhaustive study of this same 
subject of Federal-State-local jursidiction. As indicated by the Com- 
mission on Intergovernmental Relations, there are a multitude of areas 
in which the Federal, State, and local governments have a concurrent 
interest and over which each government exercises jurisdiction. These 
include criminal-law enforcement, labor relations, regulation of busi- 
ness, agriculture, employment security, highways, national resources 
and conservation, public health, vocational rehabilitation, and welfare. 
After an examination of most of these areas, the Intergovernmental 
Relations Commission concluded that, in most instances, the existing 
Federal participation should be continued. In some areas, such as 
civil defense, the Intergovernmental Relations Commission called for 
reallocation of responsibility from a primary State and local responsi- 
bility to a responsibility of the National Government, with State and 
local governments retaining an important supporting role. On the 
other hand, in some programs the Intergovernmental Relations Com- 
mission indicated areas of duplication which might be eliminated, for 
example, duplication in some agricultural inspection and grading ac- 
tivities °° and duplication of compliance checking by the Federal 
Bureau of Public Roads and State highway agencies.”” However, the 
Intergovernmental Relations Commission put much less emphasis on 
the withdrawal of Federal jurisdiction and a greater emphasis on the 
necessity for the strengthening and reforming of State and local 
governments. 

The second part of this recommendation in the Hoover Commission 
report calls for a reduction of duplication and overlapping between 
and among agencies within the Federal Government. ‘The Commis- 
sion recommends that “operational” functions of the executive branch 
be performed in the established departments while “regulatory”’ 
functions should be vested in independent agencies. In discussing its 
similar recommendation, the task force cites the duplicating respon- 
sibility of the Food and Drug Administration and the Bureau of 
Internal Revenue over oleomargarine labeling, the duplication of 
authority of the Federal Trade Commission and the Food and Drug 
Administration over false labeling of food and drugs end the overlap- 
ping of the Treasury Department, the Federal Deposit Insurance 
Corporation, and the Federal Reserve Board in the regulation of 
banking. The task force urges Congress to maintain a continuing 
study to reduce and eliminate conflicts of jurisdiction and authority 
among Federal agencies. 


- Report of the Commission on Intergovernmental Relations (1955), p. 163. 
27 Report of Commission on Intergovernmental Relations (1955), p. 220. 
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LEGISLATIVE DELEGATIONS OF AUTHORITY 
(Recommendation No. 30) 


The Hoover Commission report calls attention to the unsatisfactory 
state of some legislation which delegates authority to agencies without 
clearly defined standards to guide agency action. The task force cites 
laws which delegate authority but either provide no express guiding 
standard or use vague standards such as “adequate,” “expedient,” 
“practicable,” etc. The Commission report recommends that 
continuing congressional attention be directed to past legislation for 
corrective amendments and to future legislation to an precise 
standards. t 


Due Process, Erricrency AND Economy IN ADMINISTRATIVE 
PROCEDURE 


(Recommendation No. 31) 
EXEMPTIONS FROM STATUTORY CONTROLS 


The Commission report recommends that— 
in principle, every agency of the executive branch, except subordinate local 
governmental units, should be subject to general statutory controls over the 
administrative process, except when a functional exemption is clearly required 
in the public interest, or a specific function of an agency is expressly excluded 
by Congress. 

This recommendation would make some changes in the relevant 
provision of the Administrative Procedure Act, namely, section 2 (a), 
and significant changes in other existing laws. Since 1946 at least 10 
statutes have provided express exemption from practically all the 
requirements of the Administrative Procedure Act for agency action 
taken pursuant to them. This recommendation, in effect, condemns 
these blanket exemptions from the Administrative Procedure Act. 
The Commission report recognizes that occasionally certain agencies 
must, because of the nature of their programs, be exempt from specific 
aspects of the Administrative Procedure Act. Such exemptions, de- 
scribed as functional exemptions, are recognized as appropriate. But 
it condemns general or blanket exemptions as destructive of the con- 
cept of the Administrative Procedure Act as a basic administrative 
procedure statute. In recent years bills * have been introduced to 
invalidate these blanket exemptions. Many of the affected agencies 
have consistently opposed these bills on the grounds they would 
hamper and make more expensive the administration of their pro- 
grams and would replace existing fair and workable procedures with 
no more fair but unworkable Administrative Procedure Act procedures. 

As to section 2 (a) itself, the Commission report would make 
some relatively minor changes. At present, governments of the 
possession, Territories, and the District of Columbia are exempt and, 
as subordinate local governmental units, they would continue to be 
soexempt. The same is true of certain military activities. However, 
when enacted, section 2 (a) exempted certain World War II temporary 
emergency legislation. Although most functions under this temporary 


28S, 1770, 82d Cong.; 8. 18, 83d Cong.; sec. 2 of the task force administrative code legislation. 
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legislation have expired, some remain. According to the Commission 
report, those that remain should be subject to the Administrative 
Procedure Act. 

Also the Commission report would change section 2 (a) (1), which 
exempts “agencies composed of representatives of the parties or of 
representatives of organizations of the parties to the disputes deter- 
mined by them.”’ This exemption applies to certain arbitration and 
mediation activities as well as to other agencies meeting the require- 
ments of the exemption. One such other agency composed of repre- 
sentatives of the parties which is not an arbitration or mediation body 
is the Railroad Retirement Board. There is no doubt the Board is 
at present exempt from the Administrative Procedure Act by the 
terms of section 2 (a) (1). But the Commission report seems to 
have adopted the task-force view that the purpose of section 2 (a) 
(1) was to exempt only arbitration and mediation agencies but that 
the language chosen was too broad and other agencies have been 
exempt contrary to congressional desire. The report recommends 
that such exemption be limited to arbitration and mediation agencies 
and specifically condemns the exemption of the Railroad Retirement 
Board. 

- The conclusion of the task force that section 2 (a) (1) was intended 
to exempt only arbitration and mediation agencies is open to serious 
question. The express language clearly applies to all agencies com- 
osed of representatives of the parties. Furthermore, the legislative 
history does not reveal an intention to limit the provision to arbitra- 
tion and mediation functions. On the contrary, the House committee 
report, ?* and statements of Senator McCarran ® and Representative 
Walter * in explanations of the bill, indicate that agencies other than 
arbitration and mediation bodies were meant to be exempt. As a 
matter of fact, in the House report and in the statements of Senator 
McCarran and Representative Walter there is specific reference to 
the Railroad Retirement Board as one of the other agencies intended 
to be exempt. It appears that Congress meant what it said in section 
2 (a) (1) and that, rather than being too broad, the language was 
carefully chosen to reflect the view that Administrative Procedure 
Act procedural requirements were inappropriate for those agencies 
composed of representatives of the parties whether arbitration or 
mediation agencies or otherwise. Presumably the unique makeup 
of the agencies was felt to adequately protect the interests of the 
parties, making unnecessary the additional Administrative Procedure 
Act procedural protections. The task force buttresses its argument 
that the Railroad Retirement Board was not intended to be exempt 
from the Administrative Procedure Act by calling attention to the 
fact that the Railroad Retirement Board handles the same types of 
cases as the Department of Health, Education, and Welfare, which is 
subject to the Administrative Procedure Act. However, the fact 
that both agencies are concerned with the same types of cases would 
not seem to be the decisive factor. The decisive factor as far as 
Congress was concerned was that agencies composed of representatives 
of the parties were inappropriate agencies to be bound by the Admin- 
istrative Procedure Act. The Board is such an agency and because 


2° House Committee Rept. No. 1980, 79th Cong., 2d sess., on Administrative Procedure Act—Legislative 
History; 8. Doc. No, 243, 79th Cong., 2d sess. Use. B. 253. 

%® Senate debates, Administrative Procedure Act—Legislative History, ibid., p. 307. 

3! House debates, Administrative Procedure Act—Legislative History, id., p. 355. 
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of its makeup was intended to be exempt; the Department is not 
composed of representatives of the parties and for that reason was not 
intended to be exempt. 


Pusiic INFORMATION 
(Recommendation No. 32) 


The recommendations of the Hoover Commission Report on Public 
Information are largely declaratory of existing law under sections 3 
and 4 of the Administrative Procedure Act and the provisions of the 
Federal Register Act.* To prevent unnecessary, complicated, over- 
detailed, vague, and poorly drafted materials from being included in 
the Federal Register, the report recommends the establishment of an 
office with responsibilities to assist agencies in achieving simplification 
and clarification of materials to be published. There now exists an 
Administrative Committee of the Federal Register, which oversees 
the printing and publishing of the Federal Register, the United States 
Government Organization Manual, and the Code of Federal Regu- 
lations. Among other things, this committee prescribes regulations 
concerning the numbering, head noting, and other organizing of 
materials to be published in the Register. However, the Hoover 
Commission report envisages a new and different agency to perform 
further editorial duties, such as rewriting vague and poorly drafted 
materials before they are included in the Federal Register. Section 
200 of the Task Force Administrative Code embodies these Commis- 
sion recommendations on public information. 


ADJUDICATION AND LICENSING 
(Recommendations Nos. 34 and 35) 


In recommendation No. 34, the Hoover Commission report recom- 
mends, first, that in all adjudicatory proceedings, formal or informal, 
interested persons be afforded an opportunity to be heard and, second, 
that in those instances where the Constitution or a statute requires 
a hearing, parties be entitled to a formal adjudicatory procedure. 
The first part of this recommendation would seem to be largely 
declaratory of existing law. Section 6 (a) of the Administrative 
Procedure Act is designed to guarantee to any interested person an 
opportunity to be heard. It provides in part: 

* * * Every party shall be accorded the right to appear in person or by or with 
counsel or other duly qualified representative in any agency proceeding. So far 
as the orderly conduct of public business permits, any interested person may 
appear before any agency or its responsible officers or employees for the presenta- 
tion, adjustment, or determination of any issue, request, or controversy in any 
proceeding (interlocutory, summary, or otherwise) or in connection with any 
agency function. * * * 

The Hoover Commission report provides that exceptions to the 
requirement of prior hearings are justifiable ‘where the public health, 
safety, or welfare requires emergency action.’”” The report recom- 
mends, however, that adjudicatory proceedings be held promptly 
thereafter. 


#2 44 U.S. C., secs. 301-314 (1952 edition). 
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The second part of recommendation No. 34, having to do with 
formal adjudication, calls for a rather significant change in existing 
law. At present, formal adjudicatory proceedings are demanded by 
the Administrative Procedure Act: 

In every case of adjudication required by statute to be determined on the record 
after opportunity for an agency hearing, except to the extent that there is involved 
(1) any matter subject to a subsequent trial of the law and the facts de novo in 
any court; (2) the selection or tenure of an officer or employee of the United States 
other than examiners appointed pursuant to section 1010 of this title; (3) pro- 
ceedings in which decisions rest solely on inspections, tests, or elections; (4) the 
conduct of military, naval, or foreign affairs functions; (5) cases in which an agency 
is acting as an agent for a court; and (6) the certification of employee 
representatives * * *% 

The Hoover Commission report calls for the repeal of these six 
exceptions. Section 202 of the Task Foree Administrative Code 
provides for adjudicatory proceedings with some variations from 
procedures recommended by the Commission. 

The Commission report recommendations concerning licensing are, 
for the most part, declaratory of section 9 of the Administrative Pro- 
cedure Act. These call for notice to the licensee in cases of revocation 
and continuance in effect of a license beyond expiration date where 
application for renewal is pending. However, where the Administra- 
tive Procedure Act now provides for summary suspension or revoca- 
tion of a license in “cases of willfulness or those in which the public 
health, interest, or safety requires’? the report would provide for 
summary action only “in cases of emergency or of willful and flagrant 
violation”’ of the terms of a license. Whether this change in language 
would materially change licensing programs is doubtful. Section 203 


of the proposed Task Force Administrative Code provides for agency 
licensing procedures. 

Recommendation No. 37 would make a significant change in 
existing administrative procedure by requiring internal separation of 
functions for all adjudicatory proceedings, informal as well as formal. 
Discussion of this subject of separation of functions follows. 


SEPARATION OF FUNCTIONS 
(Recommendation No. 37) 


Many administrative agencies perform rulemaking, investigative, 
prosecuting, and adjudicatory functions. For years this combination 
of functions has been cited as one of the inherent weaknesses of the 
administrative process. Various remedies to this alleged weakness 
have been proposed. In 1937 President Franklin D. Roosevelt’s 
Committee on Admunistrative Management proposed that regular 
agencies be divided into an administrative section and a judicial 
section. The judicial section would be wholly independent. This 
would.involve a complete separation; in reality, there would be 2 

encies where before there was 1. In 1941 the Attorney General’s 

ommittee on Administrative Procedure proposed what was described 
as an internal separation of functions. By this the person who heard 
and weighed the evidence, who made the initial findings of fact and the 
initial order in each case, would be entirely different from those persons 


%3 Sec. 5, Administrative Procedure Act. 
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who had investigated the case and presented it in formal proceedings. 
However, the agency as a whole would retain authority to investigate, 
prosecute, and decide. The majority of the Attorney General’s com- 
mittee considered complete separation unnecessary and unwise. It 
was considered unnecessary because it was felt that internal separation 
adequately divorces investigative and prosecuting personnel from those 
who must decide. It was considered unwise because of the cost and 
because it destroyed efficient, consistent agency action. In effect, 2 
agencies would grow in each case where 1 grew before. This would 
increase cost and create friction and inconsistency in implementing 
legislative policy. A minority of the Attorney General’s committee 
proposed complete separation of adjudicatory from other functions 
for some other agencies, internal separation for others, and a transfer 
of certain adjudicatory functions of agencies to courts. 

In 1946 Congress enacted the Administrative Procedure Act and 
adopted a procedure of internal separation of functions along the 
lines proposed by the Attorney General’s Committee on Adminis- 
trative Procedure. Section 5 (c) of the Administrative Procedure 
Act provides for a system of internal separation of functions in cases 
of formal adjudication, that is, (with exceptions) “in every case of 
adjudication required by statute to be determined on the record after 
opportunity for an agency hearing.’’ This internal separation of 
functions specified that the presiding officer shall not consult with 
the agency staff or others on any fact in issue except at a hearing, 
that such officer shall be separated and insulated organizationally 
from investigative and prosecuting personnel of the agency, and that 
agency personnel who perform investigative or prosecutihg faneétions 
in any case shall not participate or advise in the decision or review of 
that or a factually related case. This separation of functions require- 
ment of the Administrative Procedure Act does not apply to informal 
adjudicatory proceedings, that is, where there is no statutory or 
constitutional requirement of a determination on the record after 
opportunity for an agency hearing. Furthermore, there are a number 
of exemptions from section 5 (c) of the Administrative Procedure Act. 
They include the six previously mentioned exemptions from all of 
section 5 as well as proceedings involving applications for initial licenses 
and proceedings involving the validity or application of rates, facilities, 
or practicies of public utilities or carriers. Furthermore, the separa- 
tion of functions being internal has no application to the head or 
heads of an agency.** 

The Hoover Commission report urges a much more extensive appli- 
cation of the doctrine of separation of functions than is presently 
effected by the Administrative Procedure Act.“ First, the report urges 

% In separate pieces of legislation, Congress has provided more complete separation of functions for the 
National Labor Relations Board and for the Federal Communications Commission. This separation 
goes further than is required by the Administrative Procedure Act. In unfair labor practice cases, prose- 
cuting functions are completely separated from the adjudicatory functions. The general counsel of the 
National Labor Relations Board has final authority over the issuance of a complaint (29 U. 8. GQ, sec. 153 
(d) (1952 edition)). As to the Federal Communications Commission, the Communications Act Amend- 
ments of 1952 established a more rigorous separation of functions than is required by the Administrative 
Procedure Act. The 1952 act provided that in cases of adjudication not only hearing examiners but also the 
heads of the agency are to be insulated from investigative and prosecuting personnel and a special review 
staff is provided to give technical and legal assistance to the Commissioners (47 U. 8. C., secs. 155 (c) and 


409 (c) (1952 edition)). 
35 Hoover Commission Report on Legal Services and Procedure (1955) pp. 61-63. 
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that all the aforementioned presently existing statutory exemptions to 
the internal separation of functions provisions in the Administrative 
Procedure Act be repealed. Second, the Commission report urges 
that internal separation of functions be applicable to “all adjudicatory 
proceedings, including the process of final decision by agency heads 

* *”’ %® This would make separation of functions provisions appli- 
cable to informal as well as formal adjudicatory proceedings. Such a 
proposal would affect thousands of informal adjudicatory proceedings 
conducted annually by the various agencies. Third, it is urged that 
internal separation of functions be extended to formal rulemaking 
proceedings. This will be discussed later. 

It is evident that the implementation of these separation of functions 
recommendations would involve a significant increase in Government 
expenditures. This is particularly true of the proposal to extend the 
separation of functions requirements to informal adjudicatory matters. 
Section 204 (c) of the proposed Task Force Administrative Code pro- 
vides for separation of functions in accordance with the Commission 
report. 


RULEMAKING 
(Recommendation No. 33) 


At present the Administrative Procedure Act provides for formal 
and informal aaah procedures. Informal procedure consists of 
publication of proposed rulemaking at least 30 days prior to the 


effective date. After publication of the proposed rulemaking, the 


agency must afford an opportunity for interested persons to present 
their views. Interpretative rules, general statements of policy, rules 
of agency organization, procedure or practice and rules requiring 
immediate effectiveness are exempt from these requirements of 
informal rulemaking. The Hoover Commission report recommends 
the repeal of all these exemptions. In those instances of emergency 
rulemaking, the Hoover Commission report recommends that inter- 
ested persons be afforded an opportunity to present their views within 
120 days after the emergency rule is in effect. 

Where a statute requires that certain rules be made on the record 
after opportunity for a hearing, the formal adjudicatory requirements 
of sections 7 and 8 of the Administrative Procedure Act now apply. 
These sections require certain officers to preside, specify certain pro- 
cedural requirements, require the keeping of a record, and specify 
that an initial or recommended decision be rendered by the presiding 
officer. The Hoover Commission report would add to these formal 
procedures the requirement of separation of functions which the 
eens esr Procedure Act now demands of formal adjudication 
only 

Presently exempt from all Administrative Procedure Act rulemaking 
requirements are rules concerning military or foreign affairs, agency 
management or personnel functions or matters relating to public 
property, loans, grants, benefits, or contracts. The task force 
thought these exemptions had been abused. It recommended exemp- 
tion only for situations where secrecy is required rather than a blanket 
exemption of all the above listed functions. Section 201 of the Task 
Force Administrative Code implements the task force recommenda- 
tions on rulemaking. The Hoover Commission report concurred in 


% Recommendation No. 37, Hoover Commission Report on Legal Services and Procedures (1955), p. 63. 
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the task-force recommendation of mgont of blanket exemptions for 
military and foreign affairs functions but favored continuation of the 
blanket exemption for proprietary functions of agencies. 


EXPEDITION AND Denia; Tzsts, INSPECTIONS AND EXAMINATIONS 


(Recommendations Nos. 38-40) 


The Administrative Procedure Act presently provides that “every 
agency shall proceed with reasonable dispatch to conclude any matter 
presented to it.” * However, the Hoover Commission report indi- 
cates that some agencies are not abiding by this demand. The report 
calls for “teeth” in the Administrative Procedure Act requirement 
by authorizing courts to issue mandatory injunctions to agencies to 

roceed without delay to a decision. Further to expedite agency 

usiness, the Commission recommends greater use of declaratory 
orders, advisory opinions, and other shortened procedures. Agencies 
have largely ignored the Administrative Procedure Act authorization 
of the issuance of declaratory orders. 

The Commission report recommends that proper review procedures 
be provided in situations in which an agency decision rests solely on 
tests, inspections, or examinations. Meany agencies have provision 
for either retesting or other kinds of review action. The Task Force 
Administrative Code deals with expedition and denials, inspection, 
tests, or examinations, and declaratory orders in section 204 (d), (e), 
and (f). 

HEARINGS 


(Recommendations Nos. 41 and 42) 


At present, section 7 (a) of the Administrative Procedure Act 
requires that hearings be conducted by the agency, by a member 
thereof, by a hearing examiner, or by a specially constituted board of 
officers designated by statute. The Commission report recommends 
that the authorization for officers specially designated by statute be 
abolished. This would have the effect of making the use of career- 
merit hearing commissioners more uniform and would principally 
affect the use by the Immigration and Naturalization Service of 
special inquiry officers. To further strengthen the hearing officer’s 
role in the administrative process the report recommends greater 
pte for hearing officers, that appeals from their interlocutory rulings 

e strictly limited to situations of urgency and that stricter rules of 
evidence be employed. Section 205 of the proposed Task Force 
Administrative Code embodies these recommendations of the 
Commission. 


INVESTIGATIONS AND SUBPENAS 


(Recommendation No. 36) 


Although agencies are often authorized to issue subpenas, Congress 
— requires that, on refusal to obey the subpena, a court must 
e petitioned to enforce the subpena. Important questions have 
arisen as to what issues the court must pass on in these enforcement 
proceedings. Endicott-Johnson Corp. v. Perkins (317 U.S. 501 (1943)) 
and Oklahoma Press Publishing Co. v. Walling (327 U.S. 186 (1946)) 


57 Sec. 6 (a). 
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firmly established the rule that in enforcement proceedings the 
district court should not hold extensive, time-consuming hearings 
into the question of the jurisdiction of the agency over the activities 
of the parties involved. The Supreme Court pointed out that ex- 
ecutive enforcement would be irreparably hampered by the delays 
such litigation would involve and that the public and private interest 
was justly dealt with if this question of ‘urisdiction was fully considered 
on review of final agency action. 

At the time Congress was considering the Administrative Procedure 
Act, there was strong pressure for a statutory change in the rule of 
these court decisions. However, Congress adopted rather than re- 
jected the existing law (Tobin v. Banks and Rumbaugh, 201 F. 2d 223 
(5th Cir. 1953); cert. den. 345 U. S. 942 (1953)). he Hoover Com- 
mission report recommends that in enforcement proceedings the court 
“consider” this question of jurisdiction and enforce the subpena 
unless clearly erroneous. It is difficult to determine if any change in 
existing law is intended by this recommendation. Under present law 
in case of contest of a subpena the court must “consider,” in a general 
inquiry, the question of jurisdiction. In discussing section 6 (c) of 
the Administrative Procedure Act, the Senate report states: 

* * * The subsection constitutes a statutory limitation upon the issuance or 
enforcement of subpenas in excess of agency authority or jurisdiction. This does 
not mean, however, that courts should enter into a detailed examination of facts 
and issues which are committed to agency authority in the first instance, but 
should, instead, inquire generally into the legal and factual situation and be 
satisfied that the agency could possibly find that it has jurisdiction * * *.%* 

If the Hoover Commission report intends the same type of general 
consideration that is indicated by the foregoing legislative history of 
the Administrative Procedure Act, this recommendation is declaratory 
of existing law. On the other hand, if this recommendation is designed 
to require the court to conduct extensive hearings on the question of 
jurisdiction, it represents a change in existing law. Section 204 (b) 
of the Task Force Administrative Code, concerning subpenas, would 
authorize a court, upon contest of the lawfulness of a subpena, to deter- 
mine whether it went beyond the “probable” jurisdiction of the agency 
over the person or subject matter involved. 

In the discussion concerning this recommendation the Commission 
report condemns “investigations which are in the nature of ‘fishing 
expeditions’ ” and urges that courts restrain such investigations. The 
term “fishing expeditions” is unclear. If the Commission report 
means that no investigations should take place until there is “probable 
cause’’ to believe there is a violation, then a vast amount of traditional 
Federal regulatory investigations would be stricken down. Congress 
has conferred upon many agencies powers of inspection, powers to 
routinely inspect relevant records, documents, materials, and equip- 
ment to determine if laws ace being obeyed regardless of, and almost 
always without, prior suspicion of violation. Congress has done this 
recently. It will be recalled that in 1952 the Supreme Court invali- 
dated much of the Food and Drug Administration’s factory-inspection 
program. Immediately the Administration urged new factory inspec- 
tion legislation. The Senate report on the bill states: o 

%S. Rept. No. 752, 79th Cong., Ist sess., in Administrative Procedure Act—Legislative History; 8. Doc. 
No. 248, 79th Cong:, 2d sess. (1946), p. 206. The House report is substantially the same as the Senate report 
on this point. H. Rept. No. 1980, 79th Cong., 2d sess., in Administrative Procedure Act—Legislative 


7 >. Doe. No. 248, 79th Cong., 2d sess. (1946), p. 265. 
#§S pt. No. 712, 83d Cong., Ist sess. 
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In view of the serious hazard to the public health and safety which may result 
from the denial of this power, the President, in his message on the state of the 
Union, urged the Congress to restore the power of the Food and Drug Administra- 
tion to make factory inspections. In the course of a nationwide television broad- 
cast on June 3, 1953, the new administration repeated this urgent request. 

The power asked for and granted (21 U. S. C., sec. 374 (1952 
edition)) involved routine inspections of the factory and all pertinent 
equipment regardless of prior suspicion or belief of violation. In fact, 
the purpose of the routine inspections is to determine whether or not 
there are violations. Earlier, an unanimous Supreme Court,® in a 
pungently worded opinion by Justice Jackson, put to rest the argu- 
ment that the Constitution prohibited administrative investigations 
unless based on a prior showing of “probable cause.” In effect 
Justice Jackson said that one may call them “fishing expeditions” or 
anything else but if Congress authorizes them, the Constitution does 
not bar them. And Congress has authorized such investigations in 
laws relating to foods and drugs and in a multitude of other fields as 
being essential to the effective protection of the public. It is doubtful 
that the Hoover Commission report intended to condemn as ‘fishing 
expeditions” such traditional and essential investigations. On the 
other hand, if the report meant to condemn unauthorized excursions 
into irrelevant private papers, this would be declaratory of existing 
law as such ‘fishing expeditions” are presently illegal. 


JUDICIAL REVIEW 
(Recommendations Nos. 43 and 44) 


The Commission report recommends that— 


a plain, simple, and prompt judicial remedy should be made available for every 
legal wrong resulting from agency action, or inaction, except where Congress 
expressly precludes judicial review. 

This simply worded recommendation concerns a most controversial 
and unsettled area of administrative law. It calls for effective 
judicial control of agency action. However, it is not clear what, if 
any, changes in existing law are necessary to effectuate this recom- 
mendation. 

Section 10 of the Administrative Procedure Act deals with judicial 
review. At present there are the following two exceptions to the 
judicial review provisions of section 10: (1) Where statutes preclude 
judicial review, or (2) where agency action is by law committed to 
agency discretion. The Commission report indicates that there 
should be exceptions only where Congress expressly precludes judicial 
review. However, it is not clear to what extent this would change 
existing law on the subject. 

One of the most unsettled areas of administrative law concerns 
“standing”’ to challenge agency action. The report recommends that 
a ‘‘* * * judicial remedy should be made available for every legal 
wrong resulting from agency action or inaction * * *.” In this 
context, the term “legal wrong’ is vague.*' As indicated by the 
Attorney General’s manual on the Administrative Procedure Act, 


# U.S. v. Morton Salt Co. (338 U.S. 632, 641-643 (1949)). 
41 Davis, Standing To Challenge Governmental Action (39 Minn. L. Rev. 353 (1955)). 
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the term “legal wrong,’’ as used in section 10 (a) of the Administra- 
tive Procedure Act, has a certain restrictive technical meaning.” 
The Administrative Procedure Act requires judicial review to be 
granted not only to those suffering “legal wrong’’ but in addition to 
any who are “adversely affected or oath thine f by agency action 
withm the meaning of any relevant statute. Presumably the Com- 
mission report does not intend the term to be restricted to any tech- 
nical legal meaning because to do so would contract rather than 
expand the right to judicial review and it is clear that the Commission 
report intends no contraction of judicial review. Section 207 (a) of 
the Task Force Administrative Code provides judicial review for 
“any person adversely affected or aggrieved by agency action.” It 
is likely the Commission report intends a similar broadly defined 
right of review. 

As to the scope of judicial review of agency action, the Commission 
report recommends that it be substantially the same as the scope of 
judicial review of the decisions of Federal trial courts and that agency 
findings of fact should be conclusive if not clearly erroneous in view of 
the reliable, probative, and substantial evidence on the whole record. 
Section 207 of the Task Force Administrative Code proposes judicial 
review provisions which, for the most part, parallel the Commission 
report. Both the Commission report and the task-force recommenda- 
tions would, to a certain extent, expand the scope of judicial review 
of agency action. 

LIMITATIONS OF AUTHORITY 


(Recommendations Nos. 45 through 48) 


The Commission report calls attention to some of the evils of 
agency action which is beyond authority conferred by law. The 
report specifically recommends that agencies should act only within 
applicable legal limitations, that agencies should not release invidious 
publicity for the purpose of discrediting persons under investigation 
or parties to proceedings, and that courts should set aside illegal 
agency action as soon as there is a showing of irreparable injury. 
These recommendations are declaratory of sound rules of administra- 
tion and of existing law. Further, the Commission report calls for 
an expansion of the principle that no sanction should be imposed for 
conduct which complies with advisory statements issued by responsi- 
ble agency officials. At present, the SEC and, under certain circum- 
stances, the Federal Reserve Board are bound by this principle. 
Section 208 of the Task Force Administrative Code would place more 
rigorous limitations on agency’s exercise of power. This is particu- 
larly true of the number of hearings permissible in formal proceedings 
and of the precision of terminology employed in agency orders. 

The recommendations on limitations of authority are the last 
of the 20 recommendations on legal procedure which failed to receive 
the affirmative vote of a majority of the Hoover Commission. The 
following four recommendations concerning an Office of Legal Services 
and Procedure, the Transfer of Judicial Functions of Administrative 
Agencies to the Courts, and Hearing Commissioners received the sup- 
port of a majority of the Commission. 


#2 Attorney General’s Manual on the Administrative Procedure Act (1947), p. 96 
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OFrFicre or LEGAL SERVICES AND PROCEDURE 


(Recommendation No, 49) 


The Commission recommends the creation of an Office of Legal 
Services and Procedure in the Department of Justice to perform 
various functions in relation to administrative agencies. Some of the 
duties of this Office have been alluded to previously. They include 
administration of the career service for Government lawyers and 
duties relating to publication of the Federal Register. In addition 
to these, the Office of Legal Services and Procedure would carry on 
continuing studies to simplify and improve administrative procedure. 
Title III of the Task Force Administrative Code provides for an 
Office of Administrative Procedure. 

As the Hoover Commission indicates, the creation of such an 
office has been proposed before. In fact, the report of the President’s 
Conference on Administrative Procedure states that such an office 
has been “advocated by every group which has made a careful study 
of administrative procedure.” “ For example, in 1941 the Attorney 
General’s Committee on Administrative Procedure called for the 
creation of such an office.“ Some of the functions which the Attorney 
General’s committee recommended for such an office have subse- 
quently been lodged elsewhere. This is particularly true of certain 
functions relating to the appointment of hearing officers. The 
Administrative Procedure Act did not provide for an Office of Admin- 
istrative Procedure but it did give to the Civil Service Commission 
certain duties regarding the appointment of hearing officers. 

Another group which recommended the creation of an Office of 
Administrative Procedure was the task force of the first Hoover 
Commission.* It recommended that there be a permanent advisory 
office to regularly study administrative agencies and make annual 
reports with recommendations. That task force suggested that the 
office be lodged either in the Executive Office of the President or, 
alternatively, as a separate unit in the Bureau of the Budget. The 
first Hoover Commission adopted a somewhat diluted version of its 
task-force recommendation, to wit: 

The Administrative Management Division of the Office of the Budget should, 
with the aid of carefully selected legal consultants, suggest ways and means to 
improve and thereby reduce the cost of disposing of business before administrative 
agencies.* 

The Bureau of the Budget had long had authority to make studies 
and recommendations but in practice had only done so on request of 
the independent commissions. 

Finally, on March 3, 1955, the President’s Conference on Adminis- 
trative Procedure recommended the creation of an Office of Adminis- 
trative Procedure in the Department of Justice to make a continuing 
study of administrative agencies with the purpose of standardizing 
and improving these procedures. The Office would make studies and 
be advisory only. 

Commissioner Holifield in his dissent to the Hoover Commission 
report indicates his support of an Office of Legal Services and Pro- 

® Report of the President’s Conference on Administrative Procedure (1955), p. 46. 
« Final Report of the United States Attorney General’s Committee on Administrative Procedure (1941), 
Pry oor at First Hoover Commission Task Force on Regulatory Commissions (1949), pp. 35-37. 


# Recommendation No. 7, First Hoover Commission Report on the Independent Regulatory Com- 
missions (1949), pp. 10-11. 
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cedure in the Department of Justice “to assist and advise agencies in 
standardizing certain legal forms and procedure.’’ He doubts the 
wisdom of delegating to such an office in the Department of Justice 
authority over the legal career service. 

Over the years innumerable bills proposing an Office of Adminis- 
trative Procedure of one kind or another have been before Congress. 
Among others, the 79th Congress, which enacted the Administrative 
Pr ure Act, considered and rejected the proposal of the Attorney 
General’s Committee on Administrative Procedure for such an office.’ 
It should be added that the Attorney General’s committee and others 
have envisioned the Office as having certain responsibilities regarding 
the appointment of hearing officers. The Office as proposed by this 
second Hoover Commission would have no responsibilities concerning 
the appointment of hearing examiners. 


TRANSFER OF JUDICIAL FUNCTIONS OF ADMINISTRATIVE AGENCIES TO 
THE CouURTS 


(Recommendations Nos. 50 and 51) 


In the area of adjudication the Hoover Commission proposes basic 
changes in the administrative process. According to the Commission, 
administrative agencies should be divested of many adjudicatory or, 
as the Commission and task force call them, “judicial’’ functions. 
These functions would be transferred either to existing courts or to a 
newly created Administrative Court of the United States. These 
transfers are necessary according to the Commission because— 
where the proceeding before the administrative agency is strictly judicial in nature, 
and the remedy afforded by the agency is one characteristically granted by courts, 
there can be no effective protection of private rights unless there is a complete 
separation of the prosecuting functions from the functions of decision. 

The Commission envisions these developments as intermediate steps 
in the evolution of administrative adjudication. As time passes, the 
Commission expects additional adjudicatory functions to be trans- 
ferred to the Administrative Court and eventually to the courts 
of general jurisdiction. 

he Commission gives examples of certain adjudicatory functions 
of agencies that should be transferred immediately to courts of general 
jurisdiction. Examples specified are imposition, remission or com- 
romise of money penalties, award of reparations or damages, and the 
issuance of cease and desist orders. The Commission expressly 
recommends that the Interstate Commerce Commission and the Secre- 
tary of Agriculture be divested of authority to enter orders for repara- 
tions wid damages. Further, the Commission recommends that 
Congress look into the feasibility of transferring adjudicatory func- 
tions “wherever it may be done without harm to the regulatory 
process.’”’? Thus it is not clear what, if any, further divestitures or 
transfers the Commission thinks should be made. 

Where adjudicatory functions may not readily be transferred to 
existing courts of general jurisdiction, the Commission proposes the 
creation of an Administrative Court of the United States. At first 
this court would handle unfair labor practice cases, trade regulation 
cases, and matters now under the jurisdiction of the Tax Court. The 


"4 §, Rept. No. 752, 79th Cong., Ist sess., in Administrative Procedure Act—Legislative History; 8. Doc. 
No. 248, 79th Cong., 2d sess., 1946, p. 193. 
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Commission anticipates that in the future the court would be given 
jurisdiction over additional matters. The task force recommended 
that the court have original rather than appellate jurisdiction. The 
Commission adopted this view as to the Tax Section but preferred 
to make no recommendation as to original or appellate jurisdiction 
of the Trade and Labor Sections. The Commission suggested 
Congress study and determine the appropriate jurisdiction of these 
sections of the Administrative Court.* 

It is evident that the basic reason for these recommendations is 
concern on the part of the task force and the Commission that the 
adjudicatory functions of the administrative process violate the doc- 
trine of the separation of powers. There is no finding of abuse by 
agencies of the aforementioned adjudicatory powers. However, these 
basic changes are proposed because, according to the Commission— 
there can be no effective protection of private rights unless there is a complete 
separation of the prosecuting functions from the functions of decision. 

This concern that the administrative process violates the doctrine 
of the separation of powers is not new. Since 1933 there have been 
legislative proposals to create an Administrative Court of the United 
States and to separate rulemaking, prosecuting, and adjudicatory 
functions. Congressional consideration of these and other proposals 
concerning administrative law reached a peak of intensity in the period 
preceding the enactment of the Administrative Procedure Act. These 
proposals to create an Administrative Court were considered by 
Congress,** and rejected.” 

Rather than transfer adjudicatory functions to existing or new 
courts, Congress chose to make corrections in administrative adjudica- 
tory procedure. The solution provided by Congress was section 5 
(c) of the Administrative Procedure Act. This section requires that 
hearing examiners in formal hearings be insulated and separated 
from investigative or prosecuting personnel within the agency. Con- 
gress thus retained in the agencies adjudicatory powers but (with 
exceptions) separated the prosecuting functions from the functions 
of decision within each agency. 

There have also been proposals to transfer adjudicatory functions 
of specific agencies from the exectuive to the judicial branch of the 
Government. For example, it has been urged that the Tax Court 
be transferred from the executive to the judiciary and that a Labor 
Court take over certain adjudicatory functions of the National 
Labor Relations Board. In the 81st Congress a bill ™ to transfer the 
Tax Court was favorably reported by the House Judiciary Committee,” 
but received no action in the House. One of the controversial aspects 
of proposed transfers of the Tax Court to the judiciary has been the 
effect this would have on continued practice of nonlawyers. Section 
412 (b) of the proposed Task Force Administrative Code contains 

“‘orandfather’” clause for nonlawyers who are licensed to practice 
before the Tax Court prior to its transfer to the Administrative Court. 

4 The task force recommended that the Administrative Court at first have just 2 sections: Tax and 
Trade Regulations. Because there was not unanimity on a proposed Labor Section and Immigration 
Section, the task force did not include those sections in its recommendations. The Commission did include 
a Labor Section in its proposal but did not include an Immigration Section. Title IV of the ‘Task Force 
Administrative Code gives the task-force proposals for an Administrative Court of the United States. 

49 See statement of C. A. Miller, Washington, D. C., chairman, American Bar Association committee on 
administrative law for the District of Columbia, in Administrative Procedure Act—Legislative History, 
8. Doc. No. 248, 78th Cong., 2d sess., 1946, pp. 52, 62-66. 

® H. Rept. No. 1980, 79th "Cong., 2d sess., in Administrative Procedure Act--Legislative History; 8. Doc. 
No. 248, 7 ee 2d sess. (1946), p. 242 


|. R. 311 
8 H. Rept. No. 1138, 8ist Cong., Ist sess. 
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In the 80th Congress the Ferguson-Smith bill ™ was introduced 
which would have created a Labor Court. However, no action was 
taken on this measure. 


Hearinc CoMMISSIONERS 
(Recommendation No. 52) 


To understand the Hoover Commission recommendations on 
hearing examiners requires a review of what has come to be known 
as the hearing examiner problem. Section 11 of the Administrative 
Procedure Act enacted in 1946 sought to strengthen the position of 
hearing examiners in the administrative process by rendering exami- 
ners largely independent in matters of tenure and compensation. 
By section 11, examiners are to be appointed by and for agencies in 
accordance with civil-service procedures. Examiners may be removed 
only for cause after hearing and their compensation is to be prescribed 
by the Civil Service Commission. It was hoped that civil-service 
status would do much to free examiners from possible agency pressure 
in the consideration of cases 

It is generally agreed that, for whatever reason, the administration 
of section 11 by the Civil Service Commission has not been as success- 
ful as was hoped. Some hold the Civil Service Commission wholly, or 
at least, primarily, responsible for this; others consider the statutory 
provision Seriously defective and the basic cause of the “hearing 
examiner problem.” In any event, the Hoover Commission recom- 
mends that all responsibilities regarding hearing examiners be taken 
from the Civil Service Commission and vested in a newly created 
office of a Chief Hearing Commissioner and a Presidentially appointed 
Advisory Committee. The Chief Hearing Commissioner would be 
attached to the Administrative Court of the United States. He would 
nominate and the Advisory Committee would appoint hearing 
commissioners. There would be two grades of commissioners— 
senior hearing commissioners who would serve for life, and hearing 
commissioners who would serve for 8-year terms. Their compensation 
would be fixed by statute. The Chief Hearing Commissioner would 
assign commissioners to agency hearings and, to the extent possible, 
nnn would be to one agency on a continuing basis. 

The Commission recommends that present incumbents of hearing 
examiner positions who have held such positions for over + year be 
appointed hearing commissioners, and incumbents with less than a 
year’s service be retained in a temporary status for a period of 2 
years to enable them either to qualify as hearing commissioners or 
obtain other employment. The task force recommends that incum- 
bent Tax Court judges be assigned to the Tax Section of the Admin- 
istrative Court of the United States and that incumbent Federal 
Trade Commission examiners be assigned as court commissioners to 
the Trade Section of the Administrative Court. Although it is not 
expressly stated, it is assumed that incumbent National Labor Rela- 
tions Board hearings examiners would be assigned to the Labor Sec- 


8 §, 937. 

% The Hoover Commission suggests that the officers employed to conduct hearings for agencies be called 
hearing commissioners rather than hearing examiners. 

55 Task force recommended $12,000 for hearing commissioners and $14,000 for senior hearing commissioners. 
Second Hoover Commission Task Force Report, p. 265. 








30 LEGAL SERVICES AND PROCEDURE 


tion of the Administrative Court as commissioners in the same manner 
as the task force recommends for incumbent Federal Trade Commis- 
sion examiners. 

At the same time the Hoover Commission was studying the “hearing 
examiner problem,’”’ the President’s Conference on Administrative 
Procedure was studying it. However, in conclusions and recommenda- 
tions the two groups differ rather widely. A majority of the members 
of the President’s Conference rejected a proposal to take the admin- 
istration of hearing examiner matters from the Civil Service Com- 
mission. The report of the President’s Conference indicates that it 
would be wiser to retain and improve the present program under 
section 11 of the Administrative Procedure Act than to venture forth 
on a new program under a new statute. The Conference recommends 
improvements in the present Civil Service Commission administration 
of section 11. It recommends that a Bureau of Hearing Examiner 
Administration be created within the Civil Service Commission to 
centralize administration and responsibility of the hearing-examiner 
program. It recommends that the open competitive register for 
examiners be kept more current and that appointments be made 
either from the register or by promotion, transfer, or reinstatement 
of hearing examiners. The Conference further recommends that the 
salary grades of hearing examiners be fixed at between GS-13 and 
GS-15 which grades now range from $8,990 to $12,690.% In 1954 
hearing-examiner positions ranged from GS-11 to GS-15.” 

Title V of the Task Force Administrative Code provides for hearing 
commissioners. It specifies a program much the same as that rec- 
ommended by the Hoover Commission. In addition to task-force 
bills there are two other bills before the Committee on the Judiciary 
concerning the ‘‘hearing-examiner problem.” H. R. 4558, introduced 
by Representative Emanuel Celler, would retain but improve Civil 
Service Commission administration of section 11 of the Administra- 
tive Procedure Act. H. R. 29, introduced by Representative DeWitt 
Hyde, would remove hearing-examiner matters from the Civil Service 
Commission and vest this responsibility in a newly created Office of 
Administrative Procedure. 

® Public Law 94, ch. 189, 84th Cong., Ist sess. 


® Report of Committee on Hearing Officers of the President’s Conference on Administrative Procedure 
appendix D, p. D-1 (1954). 








CONCLUSION 


The Hoover Commission Report on Legal Services and Procedure 
covers a broad area of administrative law and its recommendations 
would affect, in some degree, every agency and department in the 
executive branch of the Government. “*The report contains proposals 
for the reorganization and integration of civilian and military legal 
services with the purpose of preventing diversity of legal opinions 
and reducing jurisdictional conflicts among agencies and ake Nerenhe 
of the executive branch. The Commission recommends that this be 
achieved in the civilian area primarily by giving the Attorney General 
greater control of agency lawyers and agency legal matters. In the 
military sphere coordination would be achieved primarily through 
centralization of authority over military legal matters in the General 
Counsel of the Department of Defense. In conjunction with pro- 
posals for reorganization and integration of legal services, the Hoover 
Commission recommends the reinstitution of a career service for 
Government lawyers. This service would be administered by an 
Office of Legal Services and Procedure in the Department of Justice 
rather than by the Civil Service Commission, who assisted in the 
administration of the 1941-44 legal career service. 

The Hoover Commission makes recommendations relating to repre- 
sentation before agencies. These deal with the right to representation 
and admission to practice before agencies and standards of conduct 
and discipline of agency practitioners. Similar proposals, such as the 
Administrative Practitioners Act, have previously been before Con- 
gress. Because of widespread misunderstanding it is worthy of note 
that neither the Hoover Commission nor the task force recommend 
that nonlawyers—accountants, engineers, ete.—be barred from 
practice before administrative agencies. 

Finally there are recommendations by the Hoover Commission on 
administrative procedure. Most of these recommendations do not 
have the affirmative support of a majority of the Hoover Commission. 
However, four very significant recommendations on legal procedure 
are supported by the Commission. These would create an Office of 
Legal Services and Procedure in the Department of Justice, transfer 
certain agency adjudicatory functions to existing courts or to a newly 
created Administrative Court, and provide a new method of appointin 
hearing officers. The Office of Legal Services and Procedure ae 
carry on continuing studies to simplify and improve administrative 
procedure and also would administer the career service for Govern- 
ment lawyers. The recommendations of the Hoover Commission to 
transfer certain adjudicatory functions of agencies to existing or 
newly created courts envision a basic change in the administrative 
process. According to these recommendations agency functions like 
the imposition, remission, or compromise of money penalties, the 
award of reparation or damages, and the issuance of cease-and-desist 
orders should be transferred from agencies to existing courts and 
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unfair labor practice cases, trade regulation cases, and matters now 
under the jurisdiction of the Tax Court should be transferred from the 
agencies to a newly created Administrative Court of the United 
States. Finally, the Hoover Commission recommended a new system 
for the appointment of hearing officers. The Commission would 
transfer the authority to appoint hearing officers from the Civil 
Service Commission and the agencies to an office of a Chief Hearing 
Commissioner and a Presidentially appointed Advisory Committee. 

The Task Force on Legal Services and Procedure of the Hoover 
Commission proposed a Legal Services Act and an Administrative 
Code in conjunction with its recommendations. Bills based on the 
task-force legislation have been introduced in Congress. The Com- 
mission makes clear that it does not endorse the legislation proposed 
by the task force. However, the fact that the Commission adopted, 
for the most part, the task-force proposals on legal services and legal 
representation is particularly relevant to congressional consideration 
of those parts of the proposed task-force bills. 


O 








